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INSOLVENCY AND BANKRUPTCY (CROSS-BORDER
INSOLVENCY) RULES, 2020 (CBIR)

INSOLVENCY AND BANKRUPTCY CODE, 2016, PART Z

(Incorporates UNCITRAL Model Law on Cross-Border Insolvency,
1997)

Compiled by the Centre for Transnational Commercial Law, National Law University Delhi, for the purpose of
the International Insolvency and Bankruptcy Moot, 2021-22.

This incorporates the Draft Part Z from the ILC 2018 Report on Cross-Border Insolvency and the 2020 Rules and
Regulations on Cross-Border Insolvency. Explanation borrowed from the 24-November 2021 notice, 2020
Report, 2018 Report.

2021-22 International Insolvency and Bankruptcy Moot Proposition. web: https://nludelhi.ac.in/home.aspx
© 2022 Centre for Transnational Commercial Law. All rights reserved. Email: insolvency@nludelhi.ac.in



https://nludelhi.ac.in/home.aspx
mailto:insolvency@nludelhi.ac.in

Mv United Nations Qi s fearen sire gy o INSOL o C"rCL
2% UNCITRAL 1\, Insolvency and cy Board of III_I.I Ancn, i

4% India DELHI Indla AmritMahotsav
CHAPTER 1: GENERAL PROVISIONS

1. Purpose and scope of application of this Part

(1) The purpose of this Part is to incorporate the UNCITRAL Model
Law on Cross-Border Insolvency so as to provide effective
mechanisms for dealing with cases of cross-border insolvency

with the objectives of:

(a) cooperation between

i. Adjudicating Authorities, resolution
professionals, liquidators, corporate debtors,

other stakeholders and

ii. the courts and other competent authorities of foreign

countries involved in cases of cross-border insolvency;

(b) greater legal certainty for trade and investment;

(¢) fair and efficient administration of cross-border
insolvencies that protects the interests of all creditors and

other interested persons, including the corporate debtor;

(d) protection and maximization of the value of the corporate

debtor’s assets; and

(e) facilitation of the rescue of financially troubled businesses,
thereby  protecting investment and  preserving

employment.

(@ Save as otherwise provided in sub-clauses (3) and (4), the
provisions of this Part shall apply to all corporate debtors to

whom this Code applies where:

(a) assistance is sought in India by a foreign court or a foreign

representative in connection with a foreign proceeding; or
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a proceeding under this Code; or
(c) a foreign proceeding and a proceeding under this Code in
respect of the same corporate debtor are taking place

concurrently; or

(d) creditors in a foreign country have an interest in requesting
the commencement of, or participation in, a proceeding
under this Code:

(1)
(2) Provided that “corporate debtor” for the purposes of this Part shall
also include any person incorporated with limited liability outside

India.

(3)Subject to clause 29 of this Part, the Central Government may
notify classes of corporate debtors or entities to whom the

provisions of this Part shall not apply.

(4) The provisions of this Part shall apply:

(a) in the first instance to countries, mentioned in Part A of the
Schedule, which have adopted the UNCITRAL Model Law
on Cross-Border Insolvency.

(b) to any other country, specified in Part B of the Schedule,
which the Central Government may notify under sub-

clause (5).

(5) Subject to clause 29 of this Part, the Central Government may
enter into an agreement with the Government of any country
outside India for enforcing provisions of the Code in respect of
corporate debtors under this Part and may, by notification in the
Official Gazette, direct that the application of provisions of this
Code in relation to assets or property of the corporate debtor
situated at any place in a country outside India with which such
an agreement has been entered into, shall be subject to such
conditions as stated in the agreement.
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(6) Notwithstanding anything contained in this Part but subject to

clause 29 of this Part, the Central Government may by

notification-

2. Definitions

(a) add or omit any country from the Schedule if such addition

or omission is necessary in the interest of security of India

or public interest; or

(b) direct that the application of this Part in relation to any

country shall be subject to such conditions, exceptions or
qualifications as are specified in the said notification if
such conditions, exceptions or qualifications are necessary

in the interest of security of India or public interest.

In this Part, unless the context otherwise requires, -

(a)

(b)

(©

(d)

(e)

“Adjudicating Authority” means benches of the National
Company Law Tribunal, as notified by the Central
Government in the manner provided in Clause 29 of this
Part, to perform functions relating to recognition of foreign
proceedings and cooperation with foreign courts and foreign
representatives under this Part;

“centre of main interests” shall have the meaning assigned
to it in clause 14 of this Part;

“establishment” means any place of operations where the
corporate debtor carries out a non-transitory economic
activity with human means and assets or services;

“foreign court” means a judicial or other authority
competent

to control or supervise a foreign proceeding;

“foreign main proceeding” means a foreign proceeding taking
place in the country where the corporate debtor has the

centre of its main interests;
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()  “foreign non-main proceeding” means a foreign proceeding,
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other than a foreign main proceeding, taking place in a
country where the corporate debtor has an establishment;

(g “foreign proceeding” means a collective judicial or
administrative proceeding in a foreign country, including an
interim proceeding, pursuant to a law relating to insolvency
in which proceeding the assets and affairs of the corporate
debtor are subject to control or supervision by a foreign court, for
the purpose of reorganization or liquidation;

Explanation: For the purposes of this Part, the term
“reorganization” shall have the same meaningas “resolution”
under the Code.

(h)  “foreign representative” means a person or body authorized
in a foreign proceeding to administer the reorganization or
the liquidation of the corporate debtor’s assets or affairs or
to act as a representative of the foreign proceeding and

includes any person or a body appointed on an interim basis.

3. Authorization of a resolution professional or liquidator to act in a foreign country

Any resolution professional or liquidator recognized or authorized to
act as such under this Code is, subject to regulations specified by the
Board, authorized to act in a foreign country on behalf of a proceeding

under this Code, as permitted by the applicable foreign law.

4. Public policy exception

(1) Notwithstanding anything contained in this Part, the Adjudicating
Authority may refuse to take any action authorized by this Part if,
in its opinion, the implementation of such action would be

manifestly contrary to the public policy of India.
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(2) Before passing any orders under sub-clause (1), the AdJudlcatlng

Authority shall serve a notice to the Central Government as soon
as may be practicable for inviting submissions on the matter.

(3 Without prejudice to the provisions of this clause, the Central
Government, if it is of the opinion that the implementation of any
action authorized by this Part would be manifestly contrary to the
public policy of India, it may itself apply to the

Adjudicating Authority for an order under sub- clause (1).

5. Additional assistance under other laws

Without prejudice to the provisions of this Part, the Adjudicating
Authority, the resolution professional or the liquidator, as the case may
be, may provide additional assistance to a foreign representative under

any other laws of India.

6. Interpretation

In the interpretation of this Part, regard is to be had to its international
origin and to the need to promote uniformity in its application and the

observance of good faith.

CHAPTER II ACCESS OF FOREIGN REPRESENTATIVES AND CREDITORS TO
THE ADJUDICATING AUTHORITY

7. Right of access by foreign representative
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Authority and exercise his powers and functions under this Part

in the manner as may be prescribed.

(2) A foreign representative shall be subject to a code of conduct as

may be specified.

8. Limited jurisdiction

(1) Subject to sub-clause (2), the sole fact that an application pursuant
to this Part is made to the Adjudicating Authority by a foreign
representative does not subject the foreign representative or the
foreign assets and affairs of the corporate

debtor to the jurisdiction of courts in India, or the Adjudicating

Authority, for any purpose other than the application.

(2 Where a foreign representative has contravened any provision of
this Part or rules or regulations made thereunder, the Board may:
(a) impose a penalty which is three times the amount of loss
caused, or is likely to be caused, to persons concerned on
account of such contravention; or
(b) impose a penalty which is three times the amount of
unlawful gain made on account of such contravention; or
(c) give any other direction that the Board is authorized to
give in relation to an insolvency professional under this

Code, in the manner as may be specified.

(3) A foreign representative referred to in sub-clause (2), includes a
person who purports to be a foreign representative under this
Part.

9. Participation by a foreign representative in proceedings under this Code
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proceeding, the foreign representative is entitled to participate in a

proceeding regarding the corporate debtor under this Code.
10. Access of foreign creditors to a proceeding under this Code

(1) Subject to sub-clause (2), foreign creditors have the same rights
regarding the commencement of, and participation in, a proceeding

under this Code as creditors in India.

(2) Sub-clause (1) does not affect the ranking of claims in a proceeding
under this Code or the exclusion of foreign tax and social security

claims from such a proceeding:

Provided that the claims of foreign creditors, other than those
concerning tax and social security obligations, shall not be ranked
lower than the general class of claims provided in section 53(1)(f) of
this Code, unless an equivalent domestic claim has a lower rank

under this Code.

11.Notice to foreign creditors of a proceeding under this Code

(1) Without prejudice to the provisions of this Code, whenever under
this Code notice is to be given to creditors in India, such notice
shall also be given to the known creditors that do not have

addresses in India.

(2) Such notice shall be made to the foreign creditors in a manner as
may be specified. No letters rogatory or other, similar formality

may be required.

(3 When a notice of commencement of a proceeding is to be given to

foreign creditors, the notice shall:

(a) indicate the time period for filing claims as per the
provisions of this Code and specify the place for their
filing;
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(b) indicate whether secured creditors need to flle thelr

secured claims as provided by this Code; and

(c) contain any other information required to be included in
such a notice to creditors pursuant to the law of India and

the orders of the Adjudicating Authority.

CHAPTER IIT RECOGNITION OF A FOREIGN PROCEEDING AND RELIEF

12. Application for recognition of a foreign proceeding

(1) Subject to clause 7, a foreign representative may apply to the
Adjudicating Authority for recognition of the foreign proceeding

in which the foreign representative has been appointed.

(2)An application for recognition under sub-clause (1) shall be
accompanied by-
(a) a certified copy of the decision commencing the foreign

proceeding and appointing the foreign representative; or

(b) a certificate from the foreign court affirming the existence
of the foreign proceeding and of the appointment of the

foreign representative; or

(¢) in the absence of evidence referred to in sub-clause (a) and
(b), any other evidence as may be prescribed, affirming the
existence of the foreign proceeding and of the appointment

of the foreign representative; and

(d) a statement identifying all foreign proceedings and
proceedings under this Code in respect of the corporate

debtor that are known to the foreign representative; and
(e) a translation of documents in support of the application

for recognition in English, if applicable.
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(3)An application for recognition under sub-clause (1) shall be made
in such form and manner and be accompanied with such fees as

may be prescribed.

13. Presumptions concerning recognition

(1) If the decision or certificate or any other document referred to in
clause 12(2)(a), (b) and (c) of this Part indicates that the foreign
proceeding is a proceeding within the meaning of clause 2(g) of
this Part and that the foreign representative is a person or a body

within the meaning of clause 2(h) of this Part, the Adjudicating

Authority is entitled to so presume.

(2) Notwithstanding that the documents submitted in support of the
application under clause 12(2) of this Part for recognition have
not been legalized, the Adjudicating Authority is entitled to

presume they are authentic.

14. Centre of main interests

(1) In the absence of proof to the contrary, the corporate debtor’s
registered office is presumed to be the corporate debtor’s centre of

main interests for the purpose of this Part.

(2) The presumption in sub-clause (1) shall only apply if the registered
office of the corporate debtor has not been moved to another
country within the three-month period prior to the filing of
application for initiation of insolvency proceedings in such

country.

(3 While determining the corporate debtor’s centre of main interests,
the Adjudicating Authority shall conduct an assessment, of where
the corporate debtor’s central administration takes place, and
which is readily ascertainable by third parties including creditors

of the corporate debtor.

2021-22 International Insolvency and Bankruptcy Moot Proposition. web: https://nludelhi.ac.in/home.aspx
© 2022 Centre for Transnational Commercial Law. All rights reserved. Email: insolvency@nludelhi.ac.in



https://nludelhi.ac.in/home.aspx
mailto:insolvency@nludelhi.ac.in

«} United Nations {gf sy "I_“ INSOL/\ EOFI C"rCL
UNCITRAL m ig;tl);vency and cy Board of Seb Indla 7 ”;:7’1(‘1«“:_,?‘()tsdv

(4)If the corporate debtor’s centre of main interests is not determlned
by factors stated in sub-clause (3), the Adjudicating Authority
may conduct an assessment of factors prescribed by the Central

Government for this purpose.

15. Decision to recognize a foreign proceeding

(1) Subject to clause 4 of this Part, the Adjudicating Authority shall

recognize the foreign proceeding if it is satisfied that:

(a) the foreign proceeding is a proceeding within the meaning

of clause 2(g) of this Part;

(b) the foreign representative applying for recognition is a
person or body within the meaning of clause 2(h) of this

Part; and

(c) the application meets the requirements of clause 12 of this

Part.

(2) The foreign proceeding shall be recognized by the Adjudicating
Authority as a:

(a) foreign main proceeding, if it is taking place in the country
where the corporate debtor has the centre of its main
interests under clause 14 of this Part; or

(b) foreign non-main proceeding, if it is taking place in a
country where the corporate debtor has an establishment

as defined in clause 2(c) of this Part.

(3) This clause and clauses 12, 13, 14 and 16 of this Part do not prevent
modification or termination of recognition if it is shown that the
grounds for granting it were fully or partially lacking or have

ceased to exist.
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(4) Every application for recognition under clause 12 of this Part shall
be decided by the Adjudicating Authority within thirty days from
the date of the filing of the application:

Provided that the Adjudicating Authority may extend the period
specified above by an additional thirty days, if required.

16. Subsequent information

From the time of filing the application for recognition of the foreign

proceeding, the foreign representative shall inform the Adjudicating

Authority within three days of having known of:

(@ any substantial change in the status of the recognized foreign
proceeding or the status of the foreign representative’s

appointment; and

(b) any other foreign proceeding or proceeding under this Code

regarding the same corporate debtor.

17. Effects of recognition of a foreign main proceeding

() Upon recognition of a foreign proceeding as a foreign main
p g gn p g g

proceeding by the Adjudicating Authority, it shall, subject to the

provisions of sub-clauses (2), (3) and (4), by an order declare

moratorium for prohibiting all of the following:

(a) the institution of suits or continuation of pending suits or
proceedings against the corporate debtor including
execution of any judgment, decree or order in any court of

law, tribunal, arbitration panel or other authority;

(b) transferring, encumbering, alienating or disposing of by the
corporate debtor any of its assets or any legal right or

beneficial interest therein;
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(c) any action to foreclose, recover or enforce any security

A7_u_,_

i'u,u

7

Amrit Mahotsav

interest created by the corporate debtor in respect of its
property including any action under the Securitization and
Reconstruction of Financial Assets and Enforcement of

Security Interest Act, 2002;

(d) the recovery of any property by an owner or lessor where
such property is occupied by or in the possession of the

corporate debtor.

@ The scope of the moratorium under sub-clause (1) shall be subject
to provisions of section 14 of the Code, including any exemptions

applicable to section 14 of the Code.

@ Sub-clause (1) does not affect the right to commence individual
actions or proceedings to the extent necessary to preserve a claim

against the corporate debtor.

@ Sub-clause (1) does not affect the right to request commencement
of a proceeding under this Code or the right to file claims in such

a proceeding.

18. Relief that may be granted upon recognition of a foreign proceeding

(1) Upon recognition of a foreign proceeding, whether main or non-
main, where necessary to protect the assets of the corporate
debtor or the interests of the creditors, the Adjudicating Authority
may by an order, at the request of a foreign representative, grant

any appropriate relief, including;:

@ moratorium on institution of suits or continuation of
pending suits or proceedings against the corporate debtor
including execution of any judgment, decree or order in any
court of law, tribunal, arbitration, to the extent they have

not been stayed under clause 17(1)(a) of this Part;
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() moratorium on transferring, encumbering, alienating or

disposing of by the corporate debtor any of its assets or any
legal right or beneficial interest therein, to the extent they

have not been stayed under clause 17(1)(b) of this Part;

(@ moratorium on any action to foreclose, recover or enforce
any security interest created by the corporate debtor in
respect of its property including any action under the
Securitization and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002, to the extent it

has not been stayed under clause 17(1)(c) of this Part;

@) moratorium on recovery of any property by an owner or
lessor where such property is occupied by or in the
possession of the corporate debtor, to the extent it has not

been stayed under clause 17(1)(d) of this Part;

@ entrusting the administration or realization of the
corporate debtor’s assets located in India to the foreign

representative in the manner as may be prescribed;

i granting any additional relief that may be available to a

resolution professional or liquidator under this Code.

(2) Upon recognition of a foreign proceeding, whether main or non-
main, the Adjudicating Authority may, at the request of the foreign
representative, entrust the distribution of all or part of the
corporate debtor’s assets located in India to the foreign
representative or another person designated by the Adjudicating
Authority, provided that the Adjudicating Authority is satisfied
that the interests of creditors in India are adequately protected.

(3) In granting relief under this clause to a representative of a foreign
non-main proceeding, the Adjudicating Authority shall be
satisfied that the relief relates to assets that, under the laws of
India, should be administered in the foreign non-main proceeding

or concerns information required in that proceeding.
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19. Protection of creditors and other interested persons

(1) The Adjudicating Authority shall, while granting or refusing to
grant any relief under clause 18 of this Part, or in modifying or
terminating relief under subclause (3), satisfy itself that the
interests of the creditors and other interested persons, including

the corporate debtor, are adequately protected.

(2) The Adjudicating Authority may while granting any relief, under
clause 18 of this Part, impose such conditions as it considers

appropriate.

(3)The Adjudicating Authority may, at the request of the foreign
representative or a person affected by relief granted under clause
18 of this Part, or at its own motion, modify or terminate such

relief.

20. Action to avoid acts detrimental to creditors

(1) Subject to clause 7 of this Part, upon recognition of a foreign
proceeding, the foreign representative shall be entitled to make
an application to the Adjudicating Authority for an order in

connection with sections 43, 45, 49, 50 and 66 of this Code.

(@) For the purposes of sub-clause (1), the insolvency commencement
date of the foreign proceeding shall be determined in accordance
with the law of the country in which the foreign proceeding is
taking place, including any law by virtue of which the foreign

proceeding is deemed to have opened at an earlier time.

(3 When the foreign proceeding is a foreign non-main proceeding, the
Adjudicating Authority shall be satisfied that the action relates to
assets that, under the laws of India, should be administered in
the foreign non-main proceeding.
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CHAPTER IV

COOPERATION WITH FOREIGN COURTS AND FOREIGN REPRESENTATIVES

21. Cooperation and communication between the Adjudicating Authority and
foreign courts or foreign representatives

(1 For matters referred to in clause 1 of this Part, the Central
Government in consultation with the Adjudicating Authority,
shall notify guidelines for communication and cooperation
between the Adjudicating Authority and foreign courts in the

interest of all stakeholders.

(@ The Adjudicating Authority may conduct a joint hearing with
another foreign court in a concurrent proceeding, and may
communicate directly with, or request information or

assistance directly from foreign representatives.

(3) The Central Government shall notify the relevant authority to
assist the Adjudicating Authority in facilitating transmission of
notices and other communications between the Adjudicating

Authority and foreign courts.

(@) Notifications under sub-clauses (1) and (3) shall be issued in the

manner provided in clause 29 of this Part.

22, Cooperation and direct communication between the resolution professionals
and liquidators and foreign courts or foreign representatives
(1) In matters referred to in clause 1 of this Part, the resolution
professional or liquidator shall, as the case may be, in the
exercise of its functions and subject to the supervision of the
Adjudicating Authority, cooperate to the maximum extent

possible with foreign courts or foreign representatives.

(2) The resolution professional or liquidator, as the case may be, shall
be entitled, in the exercise of its functions and subject to the

supervision of the Adjudicating Authority, to communicate
2021-22 International Insolvency and Bankruptcy Moot Proposition. web: https://nludelhi.ac.in/home.aspx
© 2022 Centre for Transnational Commercial Law. All rights reserved. Email: insolvency@nludelhi.ac.in



https://nludelhi.ac.in/home.aspx
mailto:insolvency@nludelhi.ac.in

8 o g, i NIV e CTCL 25

4 India DELHI Indla Am “LMthtSd\’
directly with foreign courts or foreign representatives.

23. Forms of cooperation

Subject to clause 21, the cooperation referred to in clauses 21 and 22
of this Part may be implemented by any appropriate means,
including:
(a) appointment of a person or body to act at the direction of the

Adjudicating Authority;

(b) communication of information by any means considered
appropriate by the Adjudicating Authority;

(¢) coordination of the administration and supervision of the
corporate debtor’s assets and affairs;

(d) approval or implementation by courts of

agreements concerning  the coordination of

proceedings;

(e) coordination of concurrent proceedings regarding the same

corporate debtor.

CHAPTER V CONCURRENT PROCEEDINGS

24. Commencement of a proceeding under this Code after recognition of a foreign
main proceeding

After recognition of a foreign main proceeding,

@ any proceeding under this Code may be commenced only if

the corporate debtor has assets in India; and
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b the effects of the proceeding under clause (a) shall be
restricted to:
(i) the assets of the corporate debtor that are located

in India; and

(i) to the extent necessary to implement cooperation
and coordination under clauses 21, 22 and 23 of
this Part, to other assets of the corporate debtor
that, under the laws of India, should be

administered in that proceeding.

25. Coordination of a proceeding under this Code and a foreign proceeding

Where a foreign proceeding and a proceeding under this Code are
taking place concurrently regarding the same corporate debtor, the
Adjudicating Authority shall seek cooperation and coordination under
clauses 21, 22 and 23 of this Part, subject to the following:

(@ When the proceeding under this Code is taking place at the
time the application for recognition of the foreign proceeding
is filed,

(i) any relief granted under clauses 18 of this Part
on recognition of foreign proceeding must be
consistent with the proceeding under this Code;

and

(@) if the foreign proceeding is recognized in India as
a foreign main proceeding, clause 17 of this Part

shall not apply;

(b) When the proceeding under this Code commences after
recognition of the foreign proceeding,
(i) any relief in effect under clause 18 of this Part

shall be reviewed by the Adjudicating Authority
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and shall be modified or terminated if
inconsistent with the proceeding under this Code;
if the foreign proceeding is a foreign main
proceeding, the moratorium referred to in clause
17 of this Part shall be modified or terminated if
inconsistent with the proceeding under this Code;

and

any proceedings brought by the foreign
representative under clause 20 of this Part before
the proceeding under this Code commenced shall
be reviewed by the Adjudicating Authority, and
the Adjudicating Authority may give such
directions as it thinks fit regarding the

continuance of those proceedings.

(¢ In granting, extending or modifying relief granted to a

representative of a foreign non-main proceeding, the

Adjudicating Authority shall be satisfied that the relief

relates to assets that, under the laws of India, should be

administered in the foreign non-main proceeding or

concerns information required in that proceeding.

26. Coordination of more than one foreign proceeding

In the matters referred to in clause 1 of this Part, the Adjudicating

Authority shall in respect of more than one foreign proceeding

regarding the same corporate debtor, seek cooperation and

coordination under clauses 21, 22 and 23 of this Part, subject to the

following:

(@ any relief granted under clause 18 of this Part to a

representative of a foreign non-main proceeding after

recognition of a foreign main proceeding must be consistent

with the foreign main proceeding;
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of a foreign non-main proceeding, any relief in effect under
clause 18 of this Part shall be reviewed by the Adjudicating
Authority and shall be modified or terminated if inconsistent

with the foreign main proceeding;

() if, after recognition of a foreign non-main proceeding,
another foreign non-main proceeding is recognized, the
Adjudicating Authority shall grant, modify or terminate relief
for the purpose of facilitating coordination of the

proceedings.

27. Presumption of insolvency based on recognition of a foreign
main proceeding

In the absence of evidence to the contrary, recognition of a foreign main
proceeding is, for the purpose of commencing a proceeding under this
Code, proof that the corporate debtor has made a default mentioned in

section 4 of this Code:

Provided that for the purposes of this clause, the foreign main
proceeding being recognized should be borne out of an inability to pay

debts or pursuant to a state of insolvency of the corporate debtor.

28. Rule of payment in concurrent proceedings

(1) In a corporate insolvency resolution process under this Code, a
creditor who has received part payment in respect of its claim in
a proceeding pursuant to a law relating to insolvency in a foreign
country, may not receive a payment for the same claim in such
corporate insolvency resolution proceeding regarding the same
corporate debtor, so long as the payment to the other creditors of

the same standing, according to the resolution plan, is
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received.

(2)In a liquidation proceeding under the Code, without prejudice to
secured claims or rights in rem, a creditor who has received part
payment in respect of its claim in a proceeding pursuant to a law
relating to insolvency in a foreign country, may not receive a
payment for the same claim in such liquidation proceeding
regarding the same corporate debtor, so long as the payment to
the other creditors of the same class and ranking is
proportionately less than the payment the creditor has already

received.

CHAPTER VI MISCELLANEOUS

29. Power of Central Government to issue notifications.

(1) Without prejudice to the provisions of this Code, the Central
Government shall issue notifications under clauses 1(3), 1(5),
1(6), 2(a), 21(1) and 21(3) of this Part in the Official Gazette as

provided in sub-clause (2).

(2) Every notification issued under sub-clause (1) shall be laid, as soon
as may be after its made, before each House of Parliament, while
it is in session for a total period of thirty days which may be
comprised in one session or in two or more successive sessions,
and if, before the expiry of the session immediately following
the
session or the successive sessions aforesaid, both Houses agree in
making any modification in the notification or both Houses agree
that the notification should not be made, the notification shall
thereafter have effect only in such modified form or be of no effect,

as the case may be.
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(3) Any modification or annulment under sub-clause (2) shall be
without prejudice to the validity of anything previously done

under that notification.

30. Appeals and Appellate Authority

(1) Notwithstanding anything to the contrary contained under the
Companies Act, 2013 (18 of 2013), any person aggrieved by the
order of the Adjudicating Authority under this Part may prefer an
appeal to the National Company Law Appellate Tribunal.

(2) Every appeal under sub-clause (1) shall be filed within thirty days
before the National Company Law Appellate Tribunal:

Provided that the National Company Law Appellate Tribunal may
allow an appeal to be filed after the expiry of the said period of
thirty of days if it is satisfied that there was sufficient cause for

not filing the appeal but such period shall not exceed fifteen days.

31. Appeal to Supreme Court

(1) Any person aggrieved by an order of the National Company Law
Appellate Tribunal may file an appeal to the Supreme Court on a
question of law arising out of such order under this Code within
forty-five days from the date of receipt of such order.

(@ The Supreme Court may, if it is satisfied that a person was
prevented by sufficient cause from the filing of an appeal within
forty-five days, allow the appeal to be filed within a further period

not exceeding fifteen days.
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THE SCHEDULE
(See clause 1(4) of this Part)

Part A
(Countries that have adopted the UNCITRAL Model Law on Cross-Border
Insolvency)

Part B

(Countries with which agreements have been entered under clause 1(5)
of this Part)
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32. List of Defined Terms

2013 Act Companies Act, 2013

CIRP Corporate Insolvency Resolution Process

Code Insolvency and Bankruptcy Code, 2016

Committee Insolvency Law Committee

EU European Union

IBBI Insolvency and Bankruptcy Board of India

Model Law UNCITRAL Model Law on Cross-Border Insolvency
MLREILJ UNCITRAL Model Law on Recognition and Enforcement of

Insolvency-Related Judgments

NCLT National Company Law Tribunal

UK United Kingdom

UNCITRAL Guide Guide to Enactment and Interpretation of UNCITRAL

to Enactment Model Law on Cross-Border Insolvency

UNCITRAL UNCITRAL Model Law on Cross-Border Insolvency: The
Judicial Judicial Perspective

Perspective

US United States of America

2021-22 International Insolvency and Bankruptcy Moot Proposition. web: https://nludelhi.ac.in/home.aspx
© 2022 Centre for Transnational Commercial Law. All rights reserved. Email: insolvency@nludelhi.ac.in



https://nludelhi.ac.in/home.aspx
mailto:insolvency@nludelhi.ac.in

c

>~ § g, i NIV O] CYCL 5

4% India DELHI Indla M iOtS vV

MINISTRY OF CORPORATE AFFAIRS NOTIFICATION

G.S.R...- In exercise of the powers conferred by [suitable references inserted in
section239readwithsections7,8,11,12and14o0fPartIV]ofthe Insolvency and
Bankruptcy Code, 2016 (31 of 2016), the Central Government hereby makes the
following rules, namely: -

1.Short title and commencement.
(1) These rules may be called the Insolvency and Bankruptcy

(Cross Border Insolvency) Rules, 2020.
(2) They shall come into force from the date of the publication of
these Rules in the Official Gazette.

2.Application.

These Rules shall apply to matters relating to the cases of cross-border
insolvency provided in Part Z of the Code.

3.Definitions.
(1) In these Rules, unless the context otherwise requires:

(@ “Code” means the Insolvency and Bankruptcy Code,
2016 (31 of

2016);
(b) “electronic form” shall have the meaning assigned to it

in clause

(r) of section 2 of the Information Technology Act, 2000 (21 of
2000);
(¢ “electronic means” means an authorized and secured

computer programme which is capable of producing
confirmation of sending communication to the participant
entitled to receive such communication at the last
electronic mail address provided by such participant and
keeping record of such communication;

(d) “form” means a Form appended to these rules;

() “identification number” means the limited liability

partnership identification number or the corporate
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identity number, as the case may be, of the corporate

debtor;

® “protocol” includes an agreement intended to facilitate the
coordination of cross-border insolvency proceedings and
cooperation which may be between-

(1) the Adjudicating Authority and foreign courts,

(i) the Adjudicating Authority, foreign courts, and
domestic and foreign representatives, and

(iii)domestic and foreign representatives, and which may
sometimes also involve other parties in interest.

(8 “recognition application” means an application made to
the Adjudicating Authority by a foreign representative in
accordance with Section 12 of Part Z;

(h) “recognition order” means an order made by the
Adjudicating

Authority in accordance with section 15 of Part Z;

() “regulations” means any regulations made by the Board
under the Code;

() “schedule” means a schedule appended to these rules;

(k) “section” means a section of the Code;

(D “serve” means sending any communication by any means,
including registered post, speed post, courier or electronic
means, which is capable of producing or generating an

acknowledgement of receipt of such communication:

Provided that where a document cannot be served in any of the
modes, it shall be affixed at the outer door or some other
conspicuous part of the house or building in which the
addressee ordinarily resides or carries on business or personally
works for gain.

(2) All the words and expressions used herein and not defined shall
have the meanings respectively assigned to them under Part Z
and the Code.

4.Access to foreign representatives.
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Notwithstanding anything contained in the Insolvency and Bankruptcy
(Application to Adjudicating Authority) Rules, 2016, a foreign representative
may apply to the Adjudicating Authority under the provisions of Part Z
seeking:

(a) recognition of a foreign proceeding under rule 6; or

(b) cooperation in respect of a foreign proceeding under rule 12; or (c)
both (a) and (b).

5.Authorization of a foreign representative.

(1) A foreign representative seeking to act, in connection with an
application made under Part Z, shall seek authorization from
the Board in respect of each foreign proceeding, by submitting
Form A to the Board along with a non-refundable authorization
fee of INR 10,000.

(2) A foreign representative shall submit Form A to the Board
under sub- rule (1) at the time of or within 3 days from the date
of submission of an application under Part Z in respect of a
foreign proceeding for the first time before the Adjudicating
Authority.

(3)If any disciplinary proceedings are pending or if any
disciplinary actions have been taken against the foreign
representative by the Board under the Code or the rules or
regulations thereunder, in relation to any previous
assignments, the Board may reject an application for
authorization and inform the Adjudicating Authority regarding
the same, within 10 days of receipt of Form A.

(4) In the absence of any intimation by the Board under sub-rule
(3), the foreign representative shall be deemed to have been
authorized by the Board for acting as a foreign representative
under the Code.

(5) An authorization under this rule in respect of a foreign
proceeding in relation to a corporate debtor shall not confer
upon the foreign representative any rights under the Code to

act in relation to any other foreign proceeding in India.
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(6) Where a foreign representative is authorized under the

provisions of this rule, such authorization will be effective from
the date on which he applies to the Adjudicating Authority, in
respect of a foreign proceeding for the first time, under rule 4.
(7) The authorization granted or deemed to be granted under this
rule shall be valid until:
(@ the date on which the order of the Adjudicating Authority
recognizing the foreign proceeding is in force; or
(b) the date of disposal of an appeal against an order of the
Adjudicating Authority that dismisses an application

under Part Z, whichever is later.

6.Application for recognition of foreign proceedings.

(1) A foreign representative may make an application for the
recognition of a foreign proceeding under section 12 of Part Z
in Form B.

(2) The applicant shall serve a copy of the application referred to in
sub- rule (1) forthwith after filing such application with the
Adjudicating Authority, on-

(@) the registered office of the corporate debtor; or

(b) if the corporate debtor is undergoing insolvency resolution
or liquidation proceeding under the Code, the interim
resolution professional or the resolution professional or
the liquidator, as the case may be, appointed in that

proceeding.

7.Centre of main interests.
(1) While determining the centre of main interests under sub-

section (3) of section 14 of Part Z, the Adjudicating Authority
shall assess the place where the corporate debtor’s central
administration takes place which is readily ascertainable by
third parties including creditors of the corporate debtor.

(2) In making the assessment under sub-rule (1), the Adjudicating
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Authority shall have regard to other relevant factors, including
the-
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(@) location of assets of the corporate debtor;
(b) location of book of accounts of the corporate debtor;
(© location of directors and senior management of the
corporate debtor;
(d) location of creditors of the corporate debtor;
(e) location of execution of contracts and applicable law to
key contracts and disputes;
(® location where financing was organized or authorized, or
from where the cash management system was run;
(8 location of corporate debtor’s primary bank account; and
(h) location from which purchasing and sales policy, staff,
accounts payable and computer systems were managed.
(3) The relevant date for determining the centre of main interests
of the corporate debtor shall be the date of commencement of
the foreign proceedings as per the laws of the respective

foreign country.

8.Application for relief on recognition.

(1) An application seeking relief under section 18 of Part Z,
including any relief under rule 9 or 10, may be filed along with
the application for recognition under sub-rule (1) of rule 6, or
any time thereafter.

(2) An application under sub-rule (1) shall contain the following

particulars-

(@ the grounds for the relief sought;

(b) the facts to establish that the relief is necessary to protect
the assets of the corporate debtor or the interests of the
creditors; and

(¢ all other facts as may be necessary to assist the
Adjudicating Authority in deciding appropriateness to
grant the relief sought by the applicant.
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(3) The foreign representative shall, at the time of maklng an

application under subrule (1), serve a copy of such application,
on-
(@) the registered office of the corporate debtor; or
(b) if the corporate debtor is undergoing insolvency resolution
or liquidation proceeding under the Code, the interim
resolution professional or the resolution professional or
the liquidator, as the case may be, appointed in that

proceeding.

9.Manner of entrustment of assets.

(1) The Adjudicating Authority may, while exercising its powers
under clause (e) of sub-section (1) of section 18 of Part Z, pass
an order allowing the foreign representative to take any one or
more of the following actions, for the purposes of

administration or realization of assets of the corporate debtor, -

(@ act and execute in the name and on behalf of the corporate
debtor all deeds, receipts, and other documents, if any;

(b) make a public announcement for collection of claims of
the corporate debtor or collect them in any other manner
directed by the Adjudicating Authority, if there are no
insolvency resolution or liquidation proceedings ongoing
against the corporate debtor under the Code;

(© prepare a consolidated list of claims with a resolution
professional or liquidator appointed in any insolvency
resolution or liquidation proceedings ongoing against the
corporate debtor under the Code or with any other foreign
representative in another foreign proceeding in respect of
the corporate debtor;

(d) advertise the assets of the corporate debtor for sale in the
manner as agreed in a protocol between the parties, if any,
or by means of auction or private placement, upon such
terms as directed by the Adjudicating Authority;

(e) negotiate the sale price of the assets of the corporate
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debtor;
(0 undertake identification of priority payouts for

distribution and costs of the processes; or

(g take of any other actions that may be necessary for the
purpose of administration or realization of the assets of

the corporate debtor.

(2) While passing an order under sub-rule (1), the Adjudicating
Authority may, where considered necessary to protect the
assets of the corporate debtor or the interests of the creditors,
impose any limitations or restrictions to the administration and
realisation of the corporate debtor’s assets located in India by
the foreign representative.

(3) While passing an order under sub-rule (1), the Adjudicating
Authority may require the foreign representative to report any
material development in relation to the assets of the corporate
debtor, as soon as reasonably practicable or in the manner as
directed.

(4) The Adjudicating Authority shall consider the relevant terms of
protocol, if any, in respect of the foreign proceeding while

providing any relief under this rule.

10. Additional relief on recognition.

While exercising powers under clause (f) of sub-section (1) of section 18 of
Part Z, the Adjudicating Authority may grant any relief that may be
available to a resolution professional or liquidator under the Code,
including permitting the foreign representative to-

(@ access the electronic records of corporate debtor from

information utility having financial information of the
corporate debtor;

(b) access the books of accounts, records and other relevant
documents of corporate debtor available with government
authorities, statutory auditors, accountants and other

relevant persons;
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(©) conduct a valuation of the corporate debtor’s assets or seek

valuation reports; or
(d) seek directions from the Adjudicating Authority to compel

co- operation from any person whose assistance or

cooperation may be required by the foreign representative.

11. Subsequent information.

(1) The foreign representative shall provide any subsequent
information under section 16 of Part Z to the Adjudicating

Authority by filing Form C.

(2) The foreign representative shall serve a copy of Form C filed
under sub- rule (1), forthwith after the date of filing such form
with the Adjudicating Authority, on-

(@ the registered office of the corporate debtor; or

(b) if the corporate debtor is undergoing insolvency resolution
or liquidation proceeding under the Code, the interim
resolution professional or the resolution professional or
the liquidator, as the case may be, appointed in that

proceeding.

12. Request for facilitating co-operation.
(1) A foreign representative may apply to the Adjudicating

Authority to request for co-operation under Chapter IV of Part
Z and shall submit the following information to the
Adjudicating Authority, unless already submitted to the
Adjudicating Authority in respect of the same foreign
proceeding, -

(@) a certified copy of the decision of the commencement of the
foreign proceeding and appointment of the foreign
representative in such proceedings;

(b) a certificate from the foreign court affirming the existence
of the foreign proceeding and of the appointment of the
foreign representative;

(© in the absence of documents under clause (a) and (b), any
other evidence affirming the existence of the foreign
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proceeding and of the appointment of the forelgn

representative;

(d a statement identifying all foreign proceedings and
proceedings under this Code in respect of the corporate
debtor that are known to the foreign representative;

(e) proof that the requisite fee for this application has been
paid;

(® a statement indicating the status of authorization of the
foreign representative by the Board, according to section 7
of Part Z of the Insolvency and Bankruptcy Code, 2016
read with rule 5 of the Insolvency and Bankruptcy (Cross
Border Insolvency) Rules, 2020;

(g the nature of cooperation sought by the foreign
representatives; and

(h) any order or letter of request from the court/Adjudicating
Authority in foreign proceedings seeking cooperation or
assistance from the Adjudicating Authority in India, if

any.

(2) The foreign representative shall forthwith serve a copy of the
application filed under sub-rule (1) on-

(@) the registered office of the corporate debtor; or

(b) if the corporate debtor is undergoing insolvency resolution
or liquidation proceeding under the Code, the interim
resolution professional or the resolution professional or
the liquidator, as the case may be, appointed in that

proceeding.

13. Application by a replaced foreign representative.

At any time after filing an application with the Adjudicating Authority
under Part Z, if a foreign representative ceases to be the foreign
representative in relation to the foreign proceeding for the corporate
debtor and is replaced by another person, such person shall-

(1) file an application before the Adjudicating Authority to

inform it about such replacement and confirm his status as
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the new foreign representative in Form D; and
(i)  apply for authorization to the Board, under rule 5, at the
time of or within 3 days of the date on which the
application under clause (i) is filed.
14. Procedure of filing and application fee.

(1) Till such time, rules of procedure for the conduct of proceedings
under the Code are notified, the applications under these rules
shall be filed and dealt with by the Adjudicating Authority in
accordance with rules 20, 21, 22, 23, 24 and 26 of Part III of the
National Company Law Tribunal Rules, 2016 made under
section 469 of the Companies Act, 2013 (18 of 2013).

(2) The application and accompanying documents shall be filed in
electronic form, as and when such facility is made available and

as directed by the Adjudicating Authority:

Provided that till such facility is made available, the applicant may submit
accompanying documents, and wherever they are bulky, in electronic form,
in scanned, legible portable document format in a data storage device such
as compact disc or a USB flash drive acceptable to the Adjudicating
Authority.

(3) Any application under these rules shall be submitted to the
Adjudicating Authority with a fee, in accordance with Schedule
1.

(4) Any application and documents filed under these rules shall be
translated to English, and may be accompanied by a certificate
or affidavit from a translator approving accuracy of the

translation.

2021-22 International Insolvency and Bankruptcy Moot Proposition. web: https://nludelhi.ac.in/home.aspx
© 2022 Centre for Transnational Commercial Law. All rights reserved. Email: insolvency@nludelhi.ac.in



https://nludelhi.ac.in/home.aspx
mailto:insolvency@nludelhi.ac.in

” Wi INSOLA,, [0, ~
Iy —— oy "l“ India EFI C C'.

Form A (Under sub-rule (1) of rule 5) APPLICATION FOR
AUTHORIZATION OF FOREIGN REPRESENTATIVE

(Under section 7 of Part Z read with rule 5 of the Insolvency and
Bankruptcy (Cross Border Insolvency) Rules, 2020)

To
The Executive Director (IP Division)
Insolvency and Bankruptcy Board of India

33. Subject: Application for authorization as a Foreign Representative
Sir / Madam,

I, having been appointed as a foreign representative in insolvency proceedings
commenced inrespectof [Nameofthecorporatedebtor]in [NameoftheCountry]on
[date of appointment], hereby apply for authorization as a Foreign Representative
under section 77 of Part Z read with rules 4 and 5 of the Insolvency and Bankruptcy
(Cross Border Insolvency) Rules, 2020. My details are as under:

Azad\ Ka
Amrit Mahotsav

Sr. Particulars Details
No

1. ([TITLE (MR./MRS. / MS. / OTHER):

2. |[FULL NAME

3. |ADDRESS FOR SERVICE OF NOTICE IN INDIA IN
CONNECTION WITH THE PROCEEDINGS
INITIATED BY THE FOREIGN REPRESENTATIVE
(IF ANY)

4. |E-MAIL ADDRESS

5. |CONTACT NO. (DOMESTIC AND FOREIGN)
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DATE OF BIRTH

PROFESSION/ VOCATION

REGISTRATION DETAILS WITH ANY|
PROFESSIONAL BODY (IF APPLICABLE)

DETAILS OF OTHER ASSIGNMENTS IN INDIA, IF
ANY

10.

DETAILS OF ANY DISCIPLINARY PROCEEDINGS
PENDING OR CONDUCTED AGAINST THE
FOREIGN REPRESENTATIVE BY THE

INSOLVENCY AND BANKRUPTCY BOARD AND
CURRENT STATUS OF SUCH PROCEEDING(S)

11.

DETAILS OF THE CORPORATE DEBTOR
() NAME
(Il PLACE OF INCORPORATION

(IITy REGISTRATION DETAILS IN INDIA
(IFREGISTERED IN INDIA)

12.

DETAILS OF THE FOREIGN PROCEEDING IN
RESPECT OF THE CORPORATE DEBTOR

(D DATE OF INITIATION OF FOREIGN
PROCEEDING AND COURT IN WHICH THEY ARE
ONGOING

(D) PRESENT STATUS OF FOREIGN
PROCEEDING

(Ilf) DATE OF AUTHORISATION OF APPLICANT
TO ACT AS A FOREIGN REPRESENTATIVE FOR
SUCH FOREIGN PROCEEDING

I, [Name of the foreign representative], have paid the requisite fee for this application through
[state means of payment] on [date].

Yours sincerely,

Signature of Foreign Representative

Name in block letters

IAddress

34.

Instructions
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Please attach the following to this application:

Annex I A certified copy of the decision commencing the foreign proceeding and
appointing the foreign representative in the foreign proceedings.

Annex IT A certificate from the foreign court affirming the existence of the
foreign proceeding and of the appointment of the foreign
representative.
Annex III A copy of the application(s) filed with the Adjudicating Authority under Part Z of

the Insolvency and Bankruptcy Code, 2016.

Annex IV Copies of all documents referred to in this application.

DECLARATION

I affirm that I am eligible to be authorized as a Foreign Representative under the
Insolvency and Bankruptcy (Cross Border Insolvency) Rules, 2020 read with section 7

of Part Z of the Insolvency and Bankruptcy Code, 2016.

The contents of the said application along with the said documents are true, valid and
genuine to the best of my knowledge, information and belief and nothing material facts

have been concealed therefrom.

I undertake to comply with the requirements of the Insolvency and Bankruptcy Code,
2016, rules, regulations, guidelines and circulars issued thereunder, and any directions

given by the Board from time to time.

Place:
Date:
(Name and signature of applicant)

VERIFICATION

I, [nameofapplicant], do hereby verify that the contents of this application are true and
correct to my knowledge and belief. Nothing is false and no material has been concealed
therefrom.

Verified at on this day of 201

(Signature of the Applicant)
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Form B (Under sub-rule (1) of rule 6) APPLICATION FOR
RECOGNITION OF FOREIGN PROCEEDING

(Under section 12 of Part Z of the Insolvency and Bankruptcy Code, 2016 read
with rule 6 of the Insolvency and Bankruptcy (Cross Border Insolvency) Rules,
2020)

[Date]
To,
The National Company Law Tribunal [Address]

From,
[Names and addresses of the foreign representative]

In the matter of [name of the corporate debtor]

Subject: Recognition application for foreign proceedings in [name of the
country] in respect of [name of the corporate debtor] as a [state whether
recognition is sought as a foreign main or as a foreign non-main proceeding]
under Part Z of the Insolvency and Bankruptcy Code, 2016.

Madam/Sir,

I, [Name of the foreign representative], hereby submit this application for recognition of
the foreign proceedings in [name of the country] in the matter of [name of corporate
debtor] as [foreign main proceedings/ foreign non-main proceedings]. The details for
the purposes of this application are set out below:

Part-1

PARTICULARS OF THE APPLICANT

1. NAME OF FOREIGN REPRESENTATIVE

IDENTIFICATION NUMBER OF FOREIGN
REPRESENTATIVE, IF ANY

ADDRESS OF FOREIGN
3. REPRESENTATIVE (FOREIGN AND
DOMESTIC, IF ANY)

EMAIL ADDRESS AND TELEPHONE

4. NUMBER OF FOREIGN
REPRESENTATIVE
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5. ADDRESS FOR SERVICE OF NOTICE IN

INDIA IN CONNECTION WITH THE
PROCEEDINGS INITIATED BY THE
FOREIGN REPRESENTATIVE (IF ANY)
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Part-11

Azad\ Ka
Amrit Mahotsav

PARTICULARS OF THE CORPORATE DEBTOR

1. NAME OF THE CORPORATE DEBTOR

PLACE OF INCORPORATION OF THE

2. CORPORATE DEBTOR
IDENTIFICATION NUMBER OF
CORPORATE DEBTOR, IF APPLICABLE
3 (INCLUDING REGISTRATION DETAILS IN INDIA,
IF IT IS REGISTERED IN
INDIA)
DATE OF INCORPORATION OF
4. CORPORATE DEBTOR

NATURE OF BUSINESS CARRIED ON BY THE
CORPORATE DEBTOR IN INDIA AND IN THE
S RESPECTIVE FOREIGN COUNTRY

NOMINAL SHARE CAPITAL AND THE PAID-UP
SHARE CAPITAL OF THE CORPORATE DEBTOR
AND/OR DETAILS OF

6.
GUARANTEE CLAUSE AS PER MEMORANDUM OF
IASSOCIATION (IF APPLICABLE)
ADDRESS OF THE REGISTERED OFFICE OF THE
CORPORATE DEBTOR
7. Please indicate if there has been a shift in the

registered office of the corporate debtor. If so, then
when was it shifted?

ADDRESS OF THE BRANCH OR
ESTABLISHMENT OF THE CORPORATE
8. DEBTOR IN THE RESPECTIVE FOREIGN
COUNTRY AND IN INDIA, IF ANY

NAME IN WHICH THE CORPORATE DEBTOR
CARRIES ON BUSINESS IN THE FOREIGN
COUNTRY AND IN INDIA

2021-22 International Insolvency and Bankruptcy Moot Proposition. web: https://nludelhi.ac.in/home.aspx
© 2022 Centre for Transnational Commercial Law. All rights reserved. Email: insolvency@nludelhi.ac.in



https://nludelhi.ac.in/home.aspx
mailto:insolvency@nludelhi.ac.in

i, Insolvency and/ cy Board of

e e i INSOLAR,
b oo ||[|| India

~ o] CTCL =

A?ncu Ka
Amrit Mahotsav

10.

LIST OF ASSETS OF THE CORPORATE DEBTOR
IN THE FOREIGN COUNTRY AND IN INDIA,
BOTH SECURED AND

UNSECURED (OPTIONAL)

11.

DETAILS OF ANY INSOLVENCY RESOLUTION OR
LIQUIDATION PROCEEDINGS PENDING UNDER
THE CODE IN RESPECT OF THE CORPORATE
DEBTOR, IF ANY

Part-II1

PARTICULARS OF THE FOREIGN PROCEEDING

NAME OF THE FOREIGN COUNTRY AND
DETAILS OF THE COURT BEFORE WHICH
FOREIGN PROCEEDINGS (IN RESPECT OF
WHICH THE FOREIGN REPRESENTATIVE

HAS BEEN
APPOINTED) ARE PENDING

Please also indicate if the respective foreign country
has-

(i) adopted the UNCITRAL Model Law on Cross
Border Insolvency, and

(i)  entered into an agreement with the
Government of India in relation to cross border
insolvency.

DATE OF DECISION OF FOREIGN COURT
COMMENCING THE FOREIGN
PROCEEDING AND APPOINTING THE
FOREIGN REPRESENTATIVE (ATTACH
CERTIFIED COPY)

DATE OF CERTIFICATE OF FOREIGN COURT
AFFIRMING THE EXISTENCE OF THE FOREIGN
PROCEEDING AND APPOINTMENT OF THE
FOREIGN
REPRESENTATIVE (ATTACH COPY)
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4. STATUS OF FOREIGN PROCEEDING

5. DETAILS OF ANY OTHER FOREIGN PROCEEDINGS
ONGOING IN RESPECT OF THE CORPORATE
DEBTOR (IF
KNOWN, PLEASE SPECIFY THE COUNTRY IN
WHICH SUCH
PROCEEDINGS ARE TAKING PLACE, THE

DATE OF INITIATION OF SUCH
PROCEEDINGS AND THE COURT
INVOLVED)
Part-1V
NATURE OF RECOGNITION OF FOREIGN PROCEEDING

1. WHETHER THE RECOGNITION
APPLICATION IS FILED FOR
RECOGNITION OF THE FOREIGN
PROCEEDING AS A FOREIGN MAIN
PROCEEDING OR A FOREIGN NON-MAIN
PROCEEDING (WITH  REASONS AND
PROOF THEREOF)

Part-V

PARTICULARS OF DEBT AND CREDITORS [OPTIONAL]

WHETHER FOREIGN PROCEEDINGS WERE
INITIATED DUE TO DEFAULT ON PAYMENT OF DEBT (IF
SO, PLEASE SPECIFY DETAILS OF SUCH DEFAULT
INCLUDING THE DATE OF DEFAULT, AMOUNT OF
DEFAULT, AND RESPECTIVE CREDITOR)

LIST OF CREDITORS, DOMESTIC AND
FOREIGN, OF THE CORPORATE DEBTOR, AND DETAILS
OF CLAIMS, KNOWN TO THE FOREIGN
REPRESENTATIVE
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I, [Name of the foreign representative] have paid the requisite fee for this application
through [state means of payment] on [date].

Yours sincerely,

Signature of Foreign Representative

Name in block letters
Address

35. Instructions

Please attach the following to this application:

Annex I A certified copy of the decision of the commencement of the foreign
proceeding and appointment of the foreign representative in such
proceedings.

Annex II A certificate from the foreign court affirming the existence of the
foreign proceeding and of the appointment of the foreign
representative.

Annex III In the absence of annexures I and II, any other evidence affirming the
existence of the foreign proceeding and of the appointment of the
foreign representative.

Annex IV A statement identifying all foreign proceedings and proceedings under
this Code in respect of the corporate debtor that are known to the
foreign representative.

Annex V A copy of any previous application filed by the foreign representative
with the Adjudicating Authority in respect of the same foreign
proceeding under Part Z of the Insolvency and Bankruptcy Code,
2016.

Annexure VI Any document establishing evidence that the corporate debtor has its
centre of main interests or an establishment, as the case may be,
within the country where the foreign proceeding is taking place.

Annex VII  Proof that the requisite fee for this application has been paid.

Annex VIII A statement indicating the status of authorisation of the foreign
representative by the Board, according to section 7 of Part Z of the
Insolvency and Bankruptcy Code, 2016 read with rule 5 of the
Insolvency and Bankruptcy (Cross Border Insolvency) Rules, 2020.

Annex IX Copies of any other documents referred to in this application.
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AFFIDAVIT

I, [insert name of deponent], currently residing at [address of deponent], do solemnly
affirm and state as follows:

. Irepresent foreign proceedings, in the nature of [insert name of relevant foreign
proceeding under the relevant law in the foreign country], in [insert name of the
country] in respect of [insert name of the corporate debtor]. I have filed the
present application for recognition of these foreign proceedings as [foreign main
proceedings/foreign non-main proceedings] under Part Z of the Insolvency and

Bankruptcy Code, 2016.

2 T affirm that I am eligible to act as a foreign representative under Part Z of
the Insolvency and Bankruptcy Code, 2016 and the rules and regulations

thereunder.

3. To the best of my knowledge, this application is not in breach of the
Insolvency and Bankruptcy Code, 2016 and the rules and regulations

thereunder.

4 In respect of the present application for recognition of the foreign
proceedings as a [foreign main proceedings/foreign non-main proceedings],

I have relied on the documents below-

[Please provide a list of all documents annexed to the application for recognition of the
foreign proceeding]

5. The said documents are true, valid and genuine to the best of my knowledge,

information and belief.

Solemnly, affirmed at on day, the
day of 20
Before me,
Notary / Oath Commissioner Deponent's signature
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VERIFICATION

ﬁs:

I, the Deponent hereinabove, do hereby verify and affirm that the contents of
para to_of this affidavit are true and correct to my knowledge and belief.
Nothing is false and nothing material has been concealed therefrom.

Verified at on this day of 201

Deponent's signature
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Form C (Under sub-rule (1) of rule 11) APPLICATION FOR
SUBSEQUENT INFORMATION

15. (Under section 16 of Part Z of the Insolvency and Bankruptcy Code, 2016
read with rule 11 of the Insolvency and Bankruptcy (Cross Border
Insolvency) Rules, 2020)

[Date]
To,
The National Company Law Tribunal [Address]

From,
[Names and addresses of the foreign representative] In

the matter of [name of corporate debtor]

Subject: Application for filing subsequent information
Madam/Sir,

I, [name of the foreign representative], am submitting this application for filing
subsequent information that has come to my knowledge pursuant to the
application for recognition of foreign proceeding in [name of the country] in respect
of [name of the corporate debtor]. The details for the purposes of this application are
set out below:

Sr. No Particulars Details

[

DATE OF FILING OF APPLICATION FOR
RECOGNITION WITH THE ADJUDICATING
AUTHORITY IN RESPECT OF THE FOREIGN
PROCEEDING

DETAILS OF ORDERS, IF ANY, PASSED BY
THE ADJUDICATING AUTHORITY IN
RESPECT OF THE APPLICATION FOR
RECOGNITION OF FOREIGN PROCEEDING
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3. PLEASE TICK THE APPLICABLE Change in status of
INFORMATION BEING SUBMITTED recognized foreign
proceeding

Change in status of
appointment of
foreign
representative

Change in status of
any other foreign
proceeding

Change in status of

proceedings under
this Code.

BRIEF DESCRIPTION OF SUBSEQUENT
INFORMATION THAT IS BEING FILED BY
THE FOREIGN REPRESENTATIVE (PLEASE
ATTACHED A DETAILED STATEMENT
INCLUDING DETAILS OF THE TIME AND
MANNER IN WHICH THE FOREIGN
REPRESENTATIVE CAME TO KNOW OF
SUCH INFORMATION)

I, [Name of the foreign representative], have paid the requisite fee for this
application through [state means of payment] on [date].

Yours sincerely,

Signature of Foreign Representative

Name in block letters
Address

Instructions

Please attach the copies of any documents referred to in this application and proof
that the requisite fee for this application has been paid.

DECLARATION

I, [Name of foreign representative], currently residing at [insert address], hereby
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declare and state as follows: -

1. In respect of this application for subsequent information, I have relied on-

[Insert list of documents annexed to this application]

2. The contents of the said application along with the said documents are true,
valid and genuine to the best of my knowledge, information and belief and

nothing material facts have been concealed therefrom.

Date:
Place:
(Name and Signature of the applicant)

VERIFICATION
I, [name of applicant], do hereby verify that the contents of this application are true
and correct to my knowledge and belief. Nothing is false and no material has been

concealed therefrom.

Verified at on this day of 201

(Signature of the Applicant)
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Form D (Under rule 13)

APPLICATION TO GIVE INFORMATION REGARDING REPLACEMENT OF
FOREIGN REPRESENTATIVE

(Under rule 13 of the Insolvency and Bankruptcy (Cross Border) Rules,
2020)

[Date]
To,
The National Company Law Tribunal [Address]

From,
[Names and addresses of the foreign representative] In the

matter of [name of corporate debtor]

Subject: Application to give information regarding replacement of foreign representative and
confirm status of new foreign representative.

Sir / Madam,

I, [name of the applicant], hereby submit this application to provide information regarding
replacement of a foreign representative. [name of previous foreign representative], who was
acting as the foreign representative under Part Z of the Insolvency and Bankruptcy Code, 2016
in respect of [name of the corporate debtor] in the following matters-

[insert details of cases in respect of which the foreign representative has been acting as such under
the Insolvency and Bankruptcy Code, 2016].

I have replaced the previous foreign representative, and hereby apply to confirm my status as the
new foreign representative in the matter of [name of corporate debtor]. The details for the
purposes of this application are set out below:

Part1
PARTICULARS OF PREVIOUS FOREIGN REPRESENTATIVE
1. NAME OF PREVIOUS FOREIGN
REPRESENTATIVE
2. IDENTIFICATION NUMBER OF PREVIOUS
g LN FOREIGN REPRESENTATIVE, IF ANY
3. ADDRESS OF PREVIOUS FOREIGN
REPRESENTATIVE (AS PREVIOUSLY
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FILED WITH THE ADJUDICATING
AUTHORITY)

4. DATE OF TERMINATION OF SERVICES OF
THE PREVIOUS FOREIGN
REPRESENTATIVE IN RESPECT OF THE
FOREIGN PROCEEDING

5. REASONS FOR TERMINATION OF
SERVICE, IF KNOWN TO THE APPLICANT

Part I1

PARTICULARS OF APPLICANT

1. NAME OF PERSON PURPORTING TO BE
FOREIGN REPRESENTATIVE

2. IDENTIFICATION NUMBER OF PERSON
PURPORTING TO BE FOREIGN
REPRESENTATIVE, IF ANY

3. ADDRESS OF PERSON PURPORTING TO BE
FOREIGN REPRESENTATIVE (FOREIGN AND
DOMESTIC, IF ANY)

4. EMAIL ADDRESS AND TELEPHONE NUMBER
OF PERSON PURPORTING TO BE FOREIGN
REPRESENTATIVE

5. NAME AND ADDRESS OF PERSON

RESIDENT IN INDIA AUTHORISED TO
ACCEPT THE SERVICE OF PROCESS ON
BEHALF OF THE PERSON PURPORTING TO BE
FOREIGN REPRESENTATIVE (ENCLOSE
AUTHORISATION)

6. DATE OF APPOINTMENT IN RESPECT OF THE
FOREIGN PROCEEDING OR DATE OF
AUTHORISATION TO ACT AS FOREIGN
REPRESENTATIVE OF THE FOREIGN
PROCEEDING, AS APPLICABLE

I, [Name of the foreign representative], have paid the requisite fee for this application
through [state means of payment] on [date].

Yours sincerely,
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Signature of Foreign Representative

Name in block letters
IAddress

Instructions

Please attach the following to this application:

Annex I A certified copy of the decision appointing the foreign representative in the
foreign proceedings, or in the absence of such a certified copy, any
other evidence affirming the appointment of the foreign representative.

Annex II Proof that the requisite fee for this application has been paid.

Annex III Copies of any other documents referred to in this application.

DECLARATION

I, [Name of foreignrepresentative], currently residing at [address], hereby declare
and state as follows: -

1.I have filed the present application for giving information regarding
replacement of foreign representative and confirming my status as a new

foreign representative.

2. In respect of the said application, I have relied on- [Insert list of documents
annexedtothisapplication]

3. The contents of the said application along with the said documents are true,
valid and genuine to the best of my knowledge, information and belief and

nothing material facts have been concealed therefrom.

Place:
Date:
(Name and signature of applicant)
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VERIFICATION

I, [name of applicant], do hereby verify that the contents of this application are true
and correct to my knowledge and belief. Nothing is false and no material has been
concealed therefrom.

Verified at on this day of 201

(Signature of the Applicant)
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Schedule I Fee for Applications (Under sub-rule (3) of rule 14)

Sr. No. Kind of Application Requisite fee
1. Application to the Adjudicating Authority May be provided at the
for recognition of foreign proceedings time of notification of these
rules as decided by the
Central Government
2. Application to the Adjudicating Authority May be provided at the
for requesting cooperation time of notification of these
rules as decided by the

Central Government

3. Any other application made to the

May be provided at the
Adjudicating Authority y oo p

time of notification of these
rules as decided by the
Central Government
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INSOLVENCY AND BANKRUPTCY BOARD OF INDIA NOTIFICATION

The Insolvency and Bankruptcy Board of India (Cross-Border Insolvency)
Regulations, 2020

New Delhi, the , 2020

IBBI/2020-21/GN/REG — In exercise of powers conferred by [sections 3, 7, 8
and 11 of the Part Z of the Code read with suitable provisions of section 240 of the
Code]:, the Board hereby makes the following regulations, namely-

CHAPTER I

PRELIMINARY

1. Short title and commencement.

(1) These Regulations may be called the Insolvency and Bankruptcy
Board of India (Cross Border Insolvency) Regulations, 2020.

(2) These Regulations shall come into force on the date of their
publication in the Official Gazette.

(3) These Regulations shall apply to matters relating to the cross-
border insolvency provided in Part Z of the Code.

2. Definitions.
(I) Inthese Regulations, unless the context otherwise requires:

1 Please note that references to provisions related to cross border insolvency in these regulations
are based on Draft Part Z as provided in the report of the Insolvency Law Committee. These
references will need to be altered based on the manner of incorporation of Draft Part Z in the Code.
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@  “Code” means the Insolvency and Bankruptcy Code, 2016
(31 of
2016);

b  “Disciplinary Committee” means Disciplinary Committee as

defined in clause (a) of sub-regulation (1) of Regulation 2 of
the Insolvency and Bankruptcy Board of India (Inspection

and Investigation) Regulation, 2017;

S
Ke)

“form” means a Form appended to these regulations;

@  “known foreign creditor” means any foreign creditor of the
corporate debtor that does not have an address in India and is
known to the insolvency professional at the relevant time;

©  “authorization of a foreign representative” means the
authorization of a foreign representative under Rule 5;

i} “Rule” means a rule of the Insolvency and Bankruptcy (Cross

Border Insolvency) Rules, 2020;

@  “schedule” means the Schedule appended to these
regulations;

()  “section” means a section of the Code.

(2) All the words and expressions used herein and not defined shall
have the meanings respectively assigned to them under the Part Z
and the Code.

CHAPTER II

RESOLUTION PROFESSIONAL OR LIQUIDATOR

3. Resolution professional or liquidator authorised to act in a foreign country.

Without prejudice to any requirements for reporting under the Code or the
rules and regulations thereunder, where a resolution professional or
liquidator acts in a foreign country in relation to a proceeding under this
Code, as authorised by section 3 of Part Z, he shall intimate the Board by
submitting Form A prior to undertaking any such acts.

4. Insolvency resolution or liquidation process costs.

Any costs incurred by the resolution professional or liquidator while
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acting in a foreign country on behalf of a proceeding under the Code shall

form a part of the insolvency resolution process costs under clause (e) of
sub-section (13) of section 5 or the liquidation costs under sub-section

(16) of section 5, as the case may be.

CHAPTER III

FOREIGN REPRESENTATIVES

5. Conduct of foreign representatives.
() A foreign representative authorised under Rule 5 shall abide by the

code of conduct in the First Schedule while acting in respect of a
foreign proceeding under Part Z.

(2) A foreign representative acting in India in respect of a foreign
proceeding shall forward all records relating to the conduct of the
foreign proceeding in India to the Board to be recorded on its
database, through an electronic platform of the Board, in such

manner as may be communicated by the Board.

6. Preservation of records.

A foreign representative shall preserve an electronic copy of the records
relating to

the proceedings in India in respect of the foreign proceeding as per the
record retention schedule as may be communicated by the Board.

7. Disciplinary proceedings against foreign representatives.

(I) The provisions of the Insolvency and Bankruptcy Board of India
(Inspection and Investigation) Regulations, 2017 shall apply
mutatis mutandis to foreign representatives as they apply to the
insolvency professionals.

(2) Where, upon the conclusion of the disciplinary proceedings
undertaken against a foreign representative, the Disciplinary
Committee finds that the foreign representative has contravened
any of the provisions of the Code or the rules and regulations
framed thereunder, the Disciplinary Committee shall pass a
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reasoned order, which may provide for:
@  closure of the show-cause notice issued in respect of the

foreign representative without any direction;

(b  issuance of a warning;
(©  cancelation of the authorisation of a foreign representative;
(d any actions specified in clauses (a), (b) or (c) of sub-section (2)

of section 8 of Part Z; or
©  making a reference to the Board to take any action under sub-
sections (4) or (5) of section 220.
(3) The Board shall send a copy of the order passed under sub-
regulation

(2) to the concerned bench of the Adjudicating Authority.

CHAPTER IV

NOTICES

8. Notice to creditors having addresses outside India.

(1) Whenever notice is to be given to the creditors of a corporate
debtor during insolvency resolution, liquidation or any other
proceedings in respect of a corporate debtor under the Code, such
notice must be given to known foreign creditors in accordance with
the Code or the rules and regulations framed thereunder.

(2) Subject to sub-regulation (1), where it is not possible to give notice
to a known foreign creditor in accordance with the Code or the
rules and regulations framed thereunder, the following shall be
deemed to be notice to such known foreign creditors for the
purposes of section 11 of Part Z-

() publication of the notice forthwith on the website of the
corporate debtor, if any, and

(i) publication of the notice forthwith on the website designated by
the Board for this purpose.

2021-22 International Insolvency and Bankruptcy Moot Proposition. web: https://nludelhi.ac.in/home.aspx
© 2022 Centre for Transnational Commercial Law. All rights reserved. Email: insolvency@nludelhi.ac.in



https://nludelhi.ac.in/home.aspx
mailto:insolvency@nludelhi.ac.in

(@) United Nations Qi s feam s siumeae, — WWINSOL’Q/ EOFI C-‘rCL V5
\\_;"‘}__J \ nsolvency amt C oard o et AzZze .f"
e G e gl Ml TS p s | C TCL S
FORM A (Under sub-regulation (2) of Regulation 3)
INTIMATION OF ACTS TO BE UNDERTAKEN IN A FOREIGN COUNTRY
(Under section 3 of Part Z of the Code read with regulation 3 of the Insolvency and
Bankruptcy Board of India (Cross Border Insolvency) Regulation, 2020)
To,

The Executive Director (IP Division)

Insolvency and Bankruptcy Board of India

Subject: Intimation of acts to be undertaken in a foreign country on behalf of a proceedings
under the Insolvency and Bankruptcy Code, 2016 under section 3 of the Part Z

Madam/Sir,

I, [name of the resolution professional/liquidator], hereby intimate acts to be undertaken by
myself in [name of the foreign country] on behalf of the [proceedings under the Insolvency and
Bankruptcy Code, 2016] of [name of the corporate debtor] under section 3 of Part Z. The details
for the said purpose are set out below:

S. No. Particulars Details

1. | DETAILS OF THE CORPORATE DEBTOR
() NAME

(I) PLACE OF INCORPORATION

(III) REGISTRATION DETAILS IN INDIA

2. DETAILS OF THE APPOINTMENT OH
RESOLUTION PROFESSIONAL OR
LIQUIDATOR

@ DATE OF ORDER OF THE

ADJUDICATING AUTHORITY APPOINTING

THE RESOLUTION PROFESSIONAL OR

THE LIQUIDATOR

(I) CASE DETAILS OF THHE
PROCEEDINGS

UNDER THE INSOLVENCY AND

BANKRUPTCY CODE, 2016 PENDING

BEFORE THE ADJUDICATING AUTHORITY
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STATUS OF PROCEEDINGS UNDER THE
INSOLVENCY AND BANKRUPTCY CODE,
2016 PENDING UNDER THE CODE IN

RESPECT OF THE CORPORATE DEBTOR

DETAILS OF THE ACTS TO BE
UNDERTAKEN IN A FOREIGN COUNTRY
(MAY BE AN ESTIMATION)

AND THE NAME OF THE FOREIGN
COUNTRY

DETAILS OF THE FOREIGN PROCEEDINGS
OF THE CORPORATE DEBTOR (IF
APPLICABLE)

@D NAME OF THE FOREIGN COURT
(IT) CASE DETAILS OF THE FOREIGN
PROCEEDINGS PENDING BEFORE THE
FOREIGN COURT

(Ily ~ STATUS OF FOREIGN
PROCEEDINGS

LIST OF DOCUMENTS ATTACHED TO THIS
FORM

AFFIRMATION

I, hereby aff